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OIGEST:

1. Even though cargo on U.S.-documented LASH barges is carried
an privately-oamed U.S.-flag commerc'al vessels[(LA5H)
mother ship], cargo tarried an a combination of those LASli
barges and a foreign-flag FLASH unit is not carriage on
.privately-o..ned United States-flag commercial vessels for
the purposes of the 1954 Cargo Preference Law.

2. Even though ocean carrier's LASH/FLAS1I operation was
analog-ous to its competitor's hreakbulk operations, there
is a sigsificanc dififrence in competitor's use ao
foreign-flag vesselq for delivery of 10 to 20 miles in the
port area to pertorm ligncerage and in ocean carrier's
LA!;H/FLa'SH s-'em's use of those vessels for transportation
ant delivery to the porc area from about 200 miles away.

3. Prior opinion did not depr: d on tnoe particular U.S.-flag
service used; it dapended on fact that port-to-prrt
braakbulk service- .as available on pritately-omned United
State, tlag, vesselsr; ri: s the particular port confi.Luration
appears a mere excuse for use of foreign-flag 'FLXSH unitc

.4. Decision is in accord with rnriulatipns issued by Mariti.-c
Adminiistracior: to implemer.t uniform administration of ]A54
Cargo Preferenee Lar.

Central Gulf Lines, Inc. (Central Galf), requests reconsid;z-
arion of our decision in 55 Comp. Gen. 1:)7 (1'' " . The Assistan';
Secrettary for 'Alritimo Affairs. United States aepartnenr of
Co0merce has joined in die request for rc'nsideLration.

The decision concerned Central Gulf Lires, Inc. (Centrnl
Gulf), which operates a L.S.-?`lag LASH (Li.:;hter Aboard Ship)
service to Southeagt Asia, :cnd whiich guarlntoes direct de]lvery
to the port cf Chitta2ong io Banacladesh. However, its -orher

shl.ps, whrch have ar overall lengtch of 893 f'!CC and a de-sIgn draft-
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of over 40 feet, cannot navigate the Karnaphuli River on uhich
Chitragong is located. The bar at the mouth of the Karnaphuli
varies from a lonw of 21 feet in low water season (February) to a
hi.gh of 30 feet (July and August). Additionally, only vessels up
to 580 fezt in length can navigate tihe river. Thus, Central Gulf's
versels are forced either to utilize the open sea anchorage off
the routn if the tiver or to unload th.ir barges at the nearest
safe, protected anchorage and tow the barges to Chittagong.

The carrier stated that this open sea anchorage is not
sufficiently safe 'or the, discharge of T.ASh barges, especially
during the monsoon season. The nearest deepwater protected
anchorage is the port of l(yaul:pyu, Burma, approximately 200 miles
from Cihittagong. Central 'ulf planned to unload the barges from
its mothier s.ips at .yaulpyu Into a foreign-flag FLASH (Flact OCn/
F'oat Off Feeder Lash Vessol) :yiteni and tow their to Chittagcng.

tic held in our decision thit. :.ASH '-rvices tLo be perzornmu
partly with privately own-ed United States-flag commnercial vessels
and partly with a fnreign--flag FLASH system to deliver certain
CovernmenL-sponsoz-ed cargoes to port of Chittagong in Bangladesh
conrravenes tihe 195!j Cargo 2rercrence Law because direct service to
Cnoicrag;ong L; avcila5le by U.S.-flag br.naltbuIlk vUssels and because
special ctrct:rtcas (here, the geogriphic configuration of the
porr: nreclu Lng the use of norn.al L~iSii uinLoading operation:;) cannot
be used ro circumvern trhe cargo preierence laws.

Central. Culc requests reconsideration primarily on the basis
tS::t Lh2 LASi ltctersa thermielvcf United St'ates commercial
veiseL-. and cliat t:! .l1A of thche :,:ecr ship i.; irrelevant.

The 1')54 Carao PrL~nrcrwc lay reoQlIres cargo to be carried "on
privatcly-nwnoe Urited States-rfl:g commorcLal vessels," and Centra.
Gulf simply artu2s t.at since dce cargo is bein3 carried on a LASH
bar;, and siln'n te LASW ba'g-' is L. Jocumantcsi vesscl under the
law ^f t:,ir U:nitt :;.n:;, !Ic e has ts be carr:4aic "on Privately-
owned tUnited Stnates-tla- S :.',:nn2c i:l vessels." Wirth Ltd. v. 5.S.
ACAflTA nr.-T3, ; i. :.1 !'72 19ith Cir. 197.3), L& tred ia sulmlort.

Wirth Ltd. cc:incu:red with lLability far damage to car:-
dc(!urrirq WhL:i L;.i barge wns belr.g towed f£tc: irigin to ic:
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mother ship for ocean transportation to destination. In asce.r-
taining whether there was liability for cargo damage, it made a
difference whether or not the LASH barge Wi3q classified as a
"ship" under the Carriage of Goods by Sea Act (COGSA), 46 U.S.C,
1300 et. seq. (1970). In concluding that the LASH barge was a
ship under COOSA, the court in Wirth Ltd. obviously was impressed
with the need for a uniform standard of cargo liability whether
the LASH barge was on or off the mother ship because it said,
"* * * the carrier should have the same statutory duties and
exemptions during both stages of transport," 537 F. 2d 1272 as
1279. The easiest way co achieve uniformity is to focus strictly
on the LASH barge as being the carrying shin or vessel of the
car-o, regardless of whether it was on ot off the mother ship,
which is axactly what the court did. The court was not concerned
with and made no attempt to answer this question: IWihat kind of an
entity, forc±gn-flag or U.S.-flag, is the combination of a
forf'ign-fla; mother ship and U.3.-flag LASH barge? It was

c.-c At i-I ! C -r.^ -i ;:±th .. LC . D - I L

Port Roval Marin-e Corp. v. Untred States, 378 F. Supp. 345
(S.D. Ga, 1974), aff'd men., 420 U.S. 901 (1975), aff'g the
decision in 344 I.C.C. 876 (1973), malkes clear, however, that the
LASH barge's position on or off rho mother ship--its relationship
to ciia mothar shilp--cn be a critical event for another purpose.
Ini Port Ro'.'nt tile issue was whethor the Interstate Commerce
Commission (ICC) had jurisdiction over the tuwing of the LASH
Large in United States titers after it had )een discharged from
the mother vesscl or en route to be put on the mother vessel. Thie
determinatin.l of the jurisdictional issue depended on wilether
du:Lng the discharge or pic!:in; up of the LAS;i barge by the mother
ve5iss1 there :2,1 a transshaipn.c:iL cr rhoe cargo carried on thc4. LAS!I
barge.a As tiu Cjur: 'tared:

"The movement of cargo by ocean-gotng vessels to a
central mooring point in this country where floatable
cargo container3 are discharged from the mother ship
and are towed by tug to dustinalrion may not constitute
'transshipment' in the traditional 5iensc:. But that
tarm, a.; c:;¶lo-"3d in Part III (of clhe Intorscate
Commerce Act], i; nott:er a word of arc nor one co
be parochially con:-trued. Trannsishprent colItOmrlates
.1 signifiraint, ident-Ifilab'' chagn- in the. 'mzure,
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the mode and the conveyance used in the carriage of
cargo. The statutory meaning of transshipmenr has
the capacity to accommodate itself to technological
advances transforming the method thereof although
prod-icing the basic result obtained by traditional
means in the transshipping of cargo. * 4 * Unquestion-
ably, the cargo stored in the container-barges is
turned over to the exclusive control of Port Royal's
towing vessel and remains in its cara until the
lighters are returned to the mother ship when
control is surrendered to her owner." 378 F. Supp.
at 352-333.

The court in Port Ro-yal decided that a "transshipment" did
occur because it focused on the LASH barge's relationship with
the mocher ship (in our case with the FLASH unit) rather thLln

"transshipment'" for ICC jurisdictional purposes may not be
equivalent tu a "rransshipmerzt" for some other purposes, neither
the Port ovnal nor the iUirth Ltd case controls the outcome of
the particular statutory construction problem involved here. Both
cited cases nrre Instructive, tlt. ogh, about the different persp'4c-
tives that can be used in looi ing at the overall LASH oporatiin,
dconndin upon chte qiuestion involved.

Tile Assistant Secrerary for Maritinm Affairs also rejects
Centcal Gulf's arg.crLnc Cat the documentation of tile LASE
lighters is the only relevant inq liry. I e states in his redluest
for recon.;idur:,tion,

"The goaL of' nr;D preet-:ennc lctislanien Is to
protect and fusicer tl;e duvu-opmr)llt of all aspects
of the± domas;Clc nariline Ln'ustry, including labor
and shipbuilding, and s nie the manning of an
Lntermtodal s astl and t! tae substantial share of
thc capital U e.;c Lenc .n:d construction w:or'.
relate to thc motnership and not the LAS. barges,
the resulrs *:hici: coul. obtaLn fro.: a contraiv
ihold 'tn [that U.-S. d'.cumentluLon of LASH b.rgcs
bu itsel f qut I t±'s t!h svrtcrt as ;- U.S.-flcg
comrmercijI vnau i, '..cl b: inlical tc our
interacsts.'
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Obviously, the carriage of cargo on U.S.-documented LASH barges
in self-propelled foreign-flag mother ships from the port of
or 4 gir' most or all of the way to destination would not protect
and foster tile development of all aspects of the domestic
Maritime industry and therefore would not be carriage on
"privately-otmed United States-flag commercial vessels" for
the purposes of the 1954 Cargo Preference Law. Even though
carriage of rnrgo an U.S.-documnated LASH barges in the
non-self.-r repelled foreign-flag FLASH mother ship would not
represent as great a loss of capital investntent and c struction
work to domesti_ maritime industry i:s would the carriage of
cargo in a self-propelled foreign-flag riother ship, we believe
the integrity of the U.S.-fla' system mast be maintained for
the 50 percent preference cargo reserved co U.S.-flag commercial
vessels and that the combination of U.S.-docunented lASt! barges
and the foreign-flag FLASH mortier ship is not a U.S.-flag
commercial vessel.

The Assistant Secretary argues ir .eis request for reconsider-
ation that we had misunderstood the factual situation and failed
to appreciate Lilacl Lntral Gul as LASil operation was essentially
the same as the operations of Central Culf's brcalbulIc competitors.
The Assistant Secretary states that:

"* * * the cequirements of sectIon 1241(b) (1) arc
satisfied quite fully where the U.S.-flag vessel
involved mlak3s the cla:ia.;t p-qsible physical approach
to the destination following a lengthy ocean voyage,
and then transships or lighters cargo to pierside,
even thjuoh suchl tcrt3Yr i., routed on £ore!%n-flaj
vessels bucause of t>Ž unra'viability of U.i. flag
[sic] jervicca to co:p Lett! the moIvulmenc."

He justifies the closest possible physical apprcach theory is
being the only theory which allows even Central Gulf's competitors
to participate in the Chitta;ona trade becauae tiley' too are requtred
to use forcin-flag v- sals to complete the lasI 1 or 20 miles of
the shipnent to tile pieos at Clittagong.

We bulieve tuat even cracuzh the physical opcratcon of Central
Gulf and its bHcra:1,ul'! con:"eticnrs in t;ansfurrtn-. the cpw'e ta
foreign-fla, vus%.ls for 'arrLtig co tLe plers at Chittagong :;y
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be analogous, there is a significant differaner. in the performance
of lighterage service In using foreign-flao vessels for delivery
in the last 10 to 20 miles of the shipment in the port area rnd
using foreign-flag vessels for transportation service to the port
area from appro::imately 200 miles away, We would characterize
the breakbulk oneret:..-hs delivery a. direzt delivery to the
destination port because the delivery arrangement with foreign-
flag vessels occurj in the port area. Ile understand that there
are several ports throughout the world in whic'h delivery from the
vessel to the pier is customarily accomplishdd by foreign-flag
lighters of some sort in the port area. Port Royal Marina Corr).
v. United States, supra, makes clear tlat lightering operations in
U. S. watari ithich would normally be considered a tvanssnipitent
requiring the exercise of juri-diction by the Interstate Comme-ce
Commission are ignored by the Commission as "terminal trans-
portation" if periorred within. harbor or beLtween conti uous
harbors. ;W'ithout tr-tng co define prec-sely the extent of the
water area around the piers thrt is still within tile harbor
(it probably would varz with ch.a individual charactcristics of
.n-h nort). ':n. helfrv that this concept of "harbor area" for
terminal operations can be transformed Into a "port aree' for
de'ivery purposes so that once the delivering vessel reaches
this rJCt area, it has deLivered to the port, and it dors not
rake any difcerence uoW the carg-o is placed upon the ;uier. It
appetrs that the open roadstcad 10-2D miles away from Lhe piers
at Chittagon; vould be included within that "port area" concept,
but that thb ancuirrae that Central Gulf uses at .zyaukpyu, Burma,
over 200 miles uw:iv, would be outside the port area. Cf.
Sacr-anonto-Yelo Ps:rc Otirr:et. .Pition, 241 i.C.C. 105 (1972)
t.mure an aac..r-;_; a? U:.L!:ULA;e.': bU miles awn': was held to be
outside tn2 "hiarbcr ar:i" .or crrns,:nhipe:lL purposes.

The Asststant Secretary also points out that in our dc i.ion
*:o reLied ro a great 2::tcnt on ouinlons cancerr.inq the cuoestion
:hether part cular car':jes rauhcha thon a particular U.S. flag
service contravened 46 U.S.C. 1241(b)(1). That is true. But the
opinion did not turn on tile pnrticular U.S.-tlag service used.
Ceatral Gulf'; FL.AS:i7 nits arc part or iCs LASIi service in th1
Southeast AE-a trae.! and t:cro cinsigned to overcome the difficultius
inherent in it.l;.ein; It; Si bares to poru w ith coif';ur::lons
ikre thheia sarvL.4 ChLta.na;. Sin ;c ,urt-to--uort breakbulh
service Is, avcit1'it on privatel'-cwd::cd UnLttd 'States flag vessels,
it secris to us tl;; e th': pn:t ccn! ,Lt.r-itLon anL Chittagong b.:cc7:es
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an excuse for the use of the foreign-flag FLASH unit. The unit
could have been manufactured in the United States and, as pointed
out in the decision, under certain circumstances the 'FLASH unit
could qualify -or preference cargo. 55 Comp. Gen. 1097, 1102
(1976).

The Assistanc Sceretary contests our conclusion of the
immateriality of the lighterage involved in Central Gulf's
competitors' services, Ila states that the foreign-owmed ocean
going vessels performing the lighterage service traditionally
receive in excess of 10 percent of the gross ocean freight
revenue (the rate at times exceeds 50 percent). While the
lighterage costs may be costly due to the competitive
pcculiarities of the trade, it seeons unquestioned that the
lighterage operation is performed in a port area. As we slid
in discussing the Assistant Secretary's closest possible
physic': approach theory:

"* * * there is a cignificant ditference In the
performance of lighlterago service. in using
foreign-flag vessels for delivery in the last
10 to 20 miles of the shipment in the port area
and using foreign-flagn vessels for transportation
serviCU LU oilt. port area from appro:ximately 200
Liles away."

::e note that the 1954 Cargo Preference Law originally
provide! no coherenr system of administering trhe Jaw. To remedy
this andLi to collect Information that might be useftil in phasing
in a system or su:bsI .zitig shipments subJct to the law, Congress
pabsed Section 27 0!. t::e %erchant iarine Act of 1970, 46 U.S.C.
124.1 (b) (2). Se:;Iscn 27 gave the Department of Cornnmorce the duty
of issulng reculations relating to the administration of programs
jndar the 1934 Cargo Prefereacc Law. Sec 1970 U.S. Cong. & Ad-a.
News 418d, 4232.

The regulktion.; (issued by the Mlaritlme Administration) are
published at 43 C.F.R. 331 (1976). Section 331.3 of those
regulations reiiiires the reporting of ccrtain lrformation about
Lac:l saipant or profeuance cargo, Including the nerle or the
vessel, tiho 'e;e l',s fln; of registry, the dacr or loading and
rho nort of final di_-,i:brgo. The regulation:; providu for the
name of only one vio.al and only one date OF lend !..g tn

C. o r.Ju ltin x:L t i a c nort of final discharge. Since we .o not

-7-



B-136530

believe that we can ignore the foreign-flag fLASH segment of the
shipment, it thus would appear that shipments scheduled over that
part of Central Gulf's LASH services to Southeast Asia which use
a foreign-flag FLASH unit for part of voyage (in our case
(Mtttagong is the port of final discharge rather than Kynukpyu)
would not in any event be considered pre:'erence cargo for the
reporting rcquirements of the regulations. Thus, our deciston
is in accord with chose regulations.

Our decision in 55 Comp. Gen. 1097 (1976) has not been
shown to have.been in error otherwise and is affirmed.

-ofntrnte X -.Srale
of the United States/




